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BAIL AMENDMENT BILL 2007 
Committee 

Resumed from an earlier stage of the sitting. The Chairman of Committees (Hon George Cash) in the chair; Hon 
Sue Ellery (Minister for Child Protection) in charge of the bill. 

Committee was interrupted after clause 5, as amended, had been agreed to. 
Clauses 6 to 8 put and passed. 

Clause 9: Section 7A replaced by sections 7A to 7F, related amendments to sections 8 and 21 and 
transitional provisions — 
Hon SIMON O’BRIEN: Clause 9 will replace existing section 7A with some other sections. I am concerned 
about proposed new section 7A, which tells us that bail may be dispensed with by a court. Can the minister 
explain to the Committee of the Whole what this provision is for and how it will work? 
Hon SUE ELLERY: This was a specific recommendation of the Doig report. It was specifically intended to 
address the very low level of offending. As the honourable member will be clearly aware, the amendment does 
not prescribe a specific level of offending at which bail may be dispensed with, except that proposed new section 
13A(2)(b) at clause 14 provides for release on an undertaking that bail may be dispensed with if the judicial 
officer is of the view that in the circumstances the completion of bail papers is an unnecessary imposition. The 
Doig report recommended that in order to avoid completion of bail papers at a very low level of offending, 
dispensation may be granted. If there is reason to suspect that a wrong decision has been made in that respect, 
proposed section 59A acts as a safety net and provides for reconsideration of the decision to dispense with bail—
for example, if there are reasonable grounds to believe that the accused may not appear at the next appearance. 
Hon SIMON O’BRIEN: At face value, proposed section 7A does not give the restrictions that the minister has 
just described, and this has caused some consternation in other quarters. I think it is important that we have on 
the record that proposed section 7A must be read in conjunction with proposed section 13A, which will be 
inserted as part III of the act. In view of that, it seems fairly clear that the concern that has been expressed 
elsewhere that bail may arbitrarily be dispensed with for just about any offence except for murder or wilful 
murder is not valid because, if we look at clause 14 for the purposes of considering the section, proposed 
section 13A states what the minister said it stated. In a nutshell, those are the conditions for dealing with 
dispensing with the need for bail. By that I do not mean withholding bail and keeping people in custody, but 
giving them conditional release; that is, even though they are subject to a charge, they are given conditional 
release but without having to post any bail. Those conditions are as follows. Firstly, the person making the 
decision to dispense with bail must be at least at the rank of a judicial officer. With all due respect to the duty 
justice of the peace, that is not a judicial officer who, in this sense, outranks a JP. Therefore, a judicial officer is a 
person with some seniority and experience in the hierarchy. Secondly, the offence must be one for which bail 
would be granted under normal circumstances. For example, it would apply if the offence did not require bail to 
be approved by a judge and the severity of the offence was not deemed to be so extraordinarily high and the 
consequences or the sanctions available so serious that the accused may be tempted to abscond. Thirdly, and 
vitally, in effect, it will apply if the administration involved in raising the documentation for bail, because the 
offence is so trivial, and with regard to the second condition I mentioned, is literally not worth the paperwork. I 
think that the proposed section, in not so many words, almost states that if it is just not worth the paperwork 
because it is such a trivial offence, bail may be dispensed with. That is a pretty inexact way of doing it. I have a 
feeling that it will probably work very well in practice, but clearly that says to me that this is a trivial matter. 
How it works in practice will be a matter of some interest, but I do not share—I do not think my colleagues in 
this place share it either—the anxiety that may have been expressed elsewhere about this provision. The 
provision seems to be a way to facilitate the court’s administrative workload without exposing the community to 
greater risk. I do not think I will stand corrected on that aspect, so the opposition supports the clause. 
Clause put and passed. 
Clauses 10 to 14 put and passed. 
Clause 15: Section 14 amended and transitional provisions — 
Hon GIZ WATSON: I seek more clarification about this clause, which relates to reconsideration of bail. I raised 
in my second reading contribution the circumstances whereby if the accused or prosecution is unhappy with a 
bail decision, as I understand it, the options under the bill would be as follows. Firstly, if there is new evidence 
or a change of circumstances or if one’s case was not presented properly, people can reapply to the same court 
that made the decision. People can also seek a review of the decision by a judge of the District Court or the 
Children’s Court or the Supreme Court, depending on what the matter is, to consider that matter afresh, or 
following review by a judge, seek leave to appeal the judge’s decision to the Court of Appeal. This would no 
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longer be as a fresh hearing, but be based on the material that was before the judge when she or he made the 
decision. The time limit on commencing the appeal is 21 days, unless the Court of Appeal orders otherwise. 
During the second reading debate I raised the point that this time limit seems to be very short. I asked members 
to assume that a transcript must be obtained to drive the grounds of appeal since it is not a fresh hearing, and to 
consider the person who is impecunious and needs to seek a grant for legal aid. How long does it take on average 
to obtain a transcript and for legal aid applications to be processed? Perhaps the minister answered this in her 
response during the second reading debate; however, I ask her to reconfirm it. My second question relates to that 
matter because I want to get some sense of whether 21 days is a reasonable time. I realise the minister responded 
to this in her second reading response, but I am seeking further clarification about how long it generally takes to 
obtain those two things, and how often an extension of time needs to be applied for. This 21 days may be 
consistent with provisions in other acts, but those acts may also need a longer period. If the minister is following 
my line of questioning, perhaps she can give some indication in response. 

The CHAIRMAN: Can Hon Giz Watson confirm that she was referring to clause 15, or should those remarks 
apply to clause 16? 

Hon GIZ WATSON: I believe so, unless my notes are misleading me. 

The CHAIRMAN: That may be so, because clause 16 also deals with similar issues. 

Hon GIZ WATSON: You might well be correct, Mr Chairman. My notes might be deficient in that regard. 

The CHAIRMAN: I think the remarks should apply to clause 16.  

Hon Sue Ellery: I am happy to take the question wherever it is asked. 

The CHAIRMAN: I will put clause 15. 

Clause put and passed. 

Clause 16: Sections 15A and 15B inserted and transitional provision — 
Hon GIZ WATSON: I repeat all those comments in the context of clause 16.  

Hon SUE ELLERY: I thank the member for her questions. The 21-day period is consistent with all criminal 
appeals; it applies in all criminal matters. The question the member asked, in effect, is whether people are 
disadvantaged, for example, if they cannot get a transcript within the 21 days. The advice I have is that the 
amount of time it takes to get the transcript is variable. For example, in a matter that is being heard a 
considerable distance from Perth—say, in Kununurra—it may indeed take longer than 21 days. The courts will 
apply the 21-day period, but if people have not been able to get hold of transcripts within that period, the practice 
of the court is to ensure that people are not disadvantaged, and the court will dispense with the provision for 21 
days if people have not been able to obtain transcripts or other court materials to properly complete their 
applications. 

Hon GIZ WATSON: That is my understanding as well, but the question is not so much about whether any 
individual is granted an extension. If a person has not successfully obtained legal aid who may be eligible for it, 
then it is necessary to obtain an extension of time from the court to do so. My question is really about how many 
cases have to obtain an extension from the Court of Appeal. Apart from anything else, it is a waste of the court’s 
time if 21 days is not long enough in 80 per cent of cases. Why not make the period 30 days to start with? I am 
not suggesting that anybody is being disadvantaged. However, it becomes a cumbersome process if the statistics 
indicate that three-quarters of the time an extension needs to be granted because the documents are not ready.  

Hon SUE ELLERY: I understand that the question the member is asking is whether the 21 days is a deadline 
that is breached so often as to make it meaningless. The advice I have is that every single application that comes 
before the courts for an extension of time is assessed on its merits, and the honourable member would appreciate 
that that is necessary to ensure that signals are not sent out that there is a blanket approach of giving an extension 
to whoever asks for one. Everything needs to be assessed on its merits. The court’s principal way of operating is 
to encourage everybody to get their appeal applications in within the 21 days. If necessary, the court takes the 
view that if there is a need to amend or correct an application, it will be lenient about that, to ensure that people 
are not unduly disadvantaged or inconvenienced. However, the proposition starts with the notion of a time frame 
that people are expected to meet. If there are reasons for that time frame being extended, the courts take a 
practical approach. I guess that is the way to paraphrase the advice I have been given. Human beings being 
human, if the time limit is set at 30 days, people will be getting into a panic on day 29, and starting to prepare 
their material then. The practice of the courts is to ensure that people are not disadvantaged. It is a serious matter, 
and to ensure that it is managed appropriately, the courts encourage people to put in their applications within the 
21 days and then adopt a very practical approach to ensuring that people can amend their material or their 
applications, if they need to, beyond that 21 days.  
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Hon GIZ WATSON: That is useful information. However, I press the minister to give some indication of how 
often extensions are sought. Is it very often or hardly at all? I think the minister made a very good point about a 
remote case. As is the case with a number of questions I have asked about this bill, I am talking about people in 
remote areas and the particular difficulties that poses, even if they are trying to fulfil all their obligations. My 
concern is that it is an unnecessary expense and waste of the court’s time to continue to have to extend these 
orders in the Court of Appeal. I assume seeking an extension requires an attendance. Perhaps the minister could 
just clarify that. If a person cannot meet the 21 days required, does that necessitate an appearance at the court, 
either by the defendant or a legal representative? I am trying to indicate that it is perhaps an unnecessary use of 
the court’s time. 

Hon SUE ELLERY: I am sorry that I did not answer the question when asked before. The statistics are not kept 
so I cannot give an indication of the proportion of extension applications. In answer to the question about 
whether people need to appear in person, the Supreme Court, for example, has begun to receive applications for 
extensions of time by way of video link. It is expected that that will be the way the courts go in the future.  

Sitting suspended from 6.00 to 7.30 pm 
Progress reported and leave granted to sit again, on motion by Hon Kim Chance (Leader of the House). 
[Continued on page 260.] 
 


